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DECI SI ON

BLAIR, Chair: Thfs case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on appeal by the California Union
of Safety Enployees (CAUSE) to a PERB administrative |aw judge's
(ALJ) proposed decision. The ALJ found that CAUSE unl awful |y
interfered with State Bargaining Unit 7 (Uit 7) enployees'
rights in violation of sections 3513 (i) and 3515 of the Ral ph C

Dills Act (Dills Act)?® by refusing to honor signed w thdrawal

The Dills Act is codified at Government Code section 3512
et seq. Unless otherw se indicated, all statutory references
herein are to the Government Code. Section 3513(i) states:

"Mai nt enance of nenbershi p" nmeans that al
enpl oyees who voluntarily are, or who
voluntarily become, nenbers of a recognized
enpl oyee organi zation shall remain nenbers of
~such enpl oyee organi zation in good standing
for a period as agreed to by the parties
. pursuant to a menorandum of understandi ng,
commencing with the effective date of the
menor andum of under standi ng. A mai nt enance



forns and letters that the union admttedly received. The Board
has reviewed the entire record in this case and finds that CAUSE
vi ol ated sections 3531(i) and 3515 of the Dills Act.
FACTUAL BACKGROUND

In June 1991, Vic Trevisanut (Trevisanut) |aunched a
campai gn agai nst CAUSE_by soliciting Unit 7 nmenbers to w thdraw
.fr6n1CAUSE. The parties' agreenent pernmtted enpl oyees to
wi t hdraw 30 cal endar days prior to the expiration of the

contract.? Additionally, Dills Act section 3513 (i) requires

of menbership provision shall not apply to
any enpl oyee who within 30 days prior to the
expiration of the nmenorandum of understandi ng
wi thdraws from the enpl oyee organi zati on by
sending a signed withdrawal letter to the
enpl oyee organi zation and a copy to the State
Controller's office.

Section 3515 states:

Except as otherw se provided by the

Legi slature, state enpl oyees shall have

the right to form join, and participate

in the activities of enployee organizations
of -their own choosing for the purpose of
representation on all matters of enployer-
enpl oyee relations. State enpl oyees al so
shall have the right to refuse to join or
participate in the activities of enployee
organi zati ons, except that nothing shal
preclude the parties fromagreeing to a

mai nt enance of nmenbership provision, as
defined in subdivision (i) of Section 3513,
or a fair share fee provision, as defined in
subdi vision (k) of Section 3513, pursuant to
a menor andum of understanding. In any event,
state enpl oyees shall have the right to
represent thenselves individually in their
enpl oyment relations with the state.

2Article 3.1 of the 1988-91 contract between CAUSE and the
state provided: :



the enployee to send a signed withdrawal l|etter to the enpl oyee
organi zation and a copy to the State Controller's office. The
CAUSE/ state contract was to expire on June 30, 1991, which would
have made the wi ndow period for withdrawals fromJune 1 to

- June 30. However, the parties agreed to extend the contract

one month to July 30. Thereafter, the contract expired before
the parties reached agreenment on a successor contract.

Trevi sanut solicited nenbers to withdraw their nmenbership
by sending thema formentitled "Request to Term nate CAUSE
Menbership.” He then forwarded the withdrawal fornms to CAUSE.

O her Unit 7 enployees mai | ed their requests directly to CAUSE.
Sone withdrawal s were received by CAUSE during the nonth of June,
sone were received in July, and some were received in August.

Upon recei pt of the wi t hdrawal forns CAUSE sent an
acknowl edgnent formto the menbers. In addition to this form
-CAUSE included a flyer advising that services and benefits
avai |l abl e to nonnenbers woul d be reduced effective July 1.

Enpl oyees who submitted witten withdrawals to CAUSE, but did

not return the acknow edgnent forns to CAUSE were not renoved

A witten authorization for CAUSE dues
deductions in effect on the effective date of
this Contract or thereafter submtted shall
continue in full force and effect during the
life of this Contract; provided, however,

that any enployee may w t hdraw from CAUSE by
sending a signed withdrawal letter to CAUSE
within thirty (30) calendar days prior to the
expiration of this Contract. Enployees who
wi t hdraw from CAUSE under this provision
shal |l be subject to paying a CAUSE Fair Share
fee as provided above.



fromthe nenbership rollé and dues continued to be deducted from
t heir pay checks. |

On August 20, Trevisanut filed a charge wth PERB all eging
that CAUSE violated the Dills Act by refusing to honor w thdrawal
letters that it received during the wi ndow period. In addition,
Trevi sanut sent another formto Unit 7 enployees who had returned
their withdrawals to him This'forn1asked the menbers to
authorize legal action requiring CAUSE to refund the difference
bet ween menbership dues and fair share fees. N nety-seven (97)
enpl oyees returned the authorization form Those individuals
were naned as charging parties in this unfair'practice char ge.

Position of the Parties

The charging-parties'contended that enpl oyees who submtted
wi thdrawal fornms in June had conplied with the contract w ndow
period and the Dills Act requirenents. They further contended
that CAUSE i nproperly added the requirenment that enployees return
t he acknow edgment formto confirmtheir withdrawal and that the
refusal to honor w thdrawal requests that did not include the
addifional formviolated the enpl oyees' statutory right to refuse
to participate in CAUSE activities. They stated that July
w thdrawal s were valid because California State Enployees'

Associ ation (Fry) (1986) PERB Deci si on No. 604-S (CSEA (Fry))

prohibits the parties fromextending the contract w thout also

extendi ng the w ndow period. They claimthat August w thdrawal s
were valid because there is no requirenment of maintenance of

menbership in the absence of a contract. (1bid.)



At the beginning of the hearing the charging parties noved
to anend the conplaint and certify it as a class action. The ALJ
deni ed class action status.

CAUSE contended that the requirenment that menbers return
t he acknow edgnment form which confirnmed that they were aware
of the inpact of w thdraw ng, was reasonabl e. - CAUSE st at ed
that it reasonably presuned that individuals who did not return
t he acknow edgnent had. changed their minds in light of the new.

' informati on contained in the flyer, and that its intention was
to insure that no nmenber was unwittingly harnmed by w thdraw ng.

CAUSE further contended that, although the wi ndow peri od
woul d have been during the nonth of June, once the parties agreed
to extend the contract.for anot her nonth, the w ndow peri od |
shifted forward to the month of July. Thus, wthdrawal s that
were submtted in June were premature and untinely.

ALJ'S DECI SI ON

The ALJ franed the issue as whether CAUSE violated the Dlls
“Act by interfering with charging parties’ rights to w thdraw from
uni on nmenber shi p. |

She states that an alleged interference with the exercise
of protected rights by either an enployer or an enpl oyee

organi zation is analyzed under Carlsbad Unified School District

(1979) PERB Decision No. 89.° She notes that Carlsbad does not

3The Board has held that the standard applied to cases
i nvol ving enpl oyer m sconduct is appropriate in cases involving

enpl oyee organi zati on m sconduct. ( te California
(Department of Devel opoental Services) (1983) PERB Deci sion
No. 344-S.



require that the respondent act with unlawful notive.

As to the w ndow period, the ALJ notes that PERB hés
hel d that under CSEA (Fry) an exclusive representative and
enpl oyer are prohibited fromextending the agreenent w thout
al so extending the time within which a union nmenber could resign.
Therefore, any signed withdrawals that were received by CAUSE
during both June and July 1991 were tinely fil ed.

The ALJ determ ned that withdrawal requests received after
the expiration of the contract were also valid. She states that
mai nt enance of nenbership provisions are creatures of contract.
Therefore, absent a valid contract, menbers cannot be forced to
mai ntain their menbership. Thus, wthdrawal requests received by
CAUSE in June, July or August were valid.

As to the acknow edgnment form the ALJ states that although
CAUSE was entitled to send out the notices advising nmenbers t hat
their services would be cut if they withdrew, CAUSE was not
entitled to require enployees to submt an additional formin
order to make their withdrawal s effective.

The ALJ determined that the appropriate renmedy was to
conpensate all enployees who made tinely w thdrawal requests
in the amount of the dues wongly wthheld from their paychecks.
Thi s renmedy mas'granted to all enployees who had properly
subm tted requests to withdraw, whether or not they had joi ned
as parties in this unfair practice charge. Thus, in addition
to the 97 naned charging parties, the renedy was granted to an

unknown nunber of other enpl oyees.



EXCEPTI ONS

In its appeal, CAUSE excepts to the ALJ's finding of a 60-
day wi ndow period for withdrawal, arguing that once the contract
was extended the wi ndow period nerely shifted forward so that it
was still the final 30 days of the contract. CAUSE bases this
argunment on the contention that the contract does not anticipate
or authorize a w ndow period |onger than 30 days.

Further, CAUSE contends that enpl oyees who subsequently
retired or were separated fron1state enpl oynent |ack standing to
file an unfair practice charge (because they afe not enpl oyees)
and thus are not entitled to a renedy. |

CAUSE contends that the class of enployees'fo whom t he
remedy was granted is too broad. CAUSE states that har m coul d
result if enployees mhp had deci ded not to w thdraw once they
| earned they woul d | ose benefits--and for that reason chose not
to join as charging parties--were inVquntarin Wi t hdrawn from
menber shi p.

The charging parties agree with the ALJ's deci sion, adding
that no harmw Il result fromnonparties being granted the renedy
as there is nothing to prevent themfromrefusing to accept the |
refunded dues.

DI SCUSSI ON

Validity_of Requests to Wthdraw

We agree with the ALJ's finding that CAUSE viol ated the
charging parties' right to w thdraw from nmenbershi p.

W disagree with CAUSE S argunent that withdrawals submtted



in June were premature. \Wen the contract (including section
3.1) was witten, there was a date certain upon which the
contract would expire.. That date established the |ast day of

t he wi ndow period. Based on the circunstances of this case, the
30-day wi ndow period established by the terns of that contract
cannot be changed. \When the parties agreed to a contract
extension, they created a new contract expiration date mhich
results in a different wi ndow period by operation of Dills Act
section 3513(i). If the.extension Is for 30 days or Ieés, t he
wi ndow period is open during the entire extension. If the
extension is |longer than 30 days, the wi ndow period is open
during the final 30 days of the extension. W cannot permt

the contracting parties to use contract extensions to deprive
menbers of their right to withdraw fromuni on nenbership. It

is unreasonable to require an enpl oyee who withdrew during the
original w ndow period to conply with a new wi ndow peri od. I n
this case, the wi ndow period woul d be akin to a noving target.
Contrary to CAUSE S aséertion, there is nothing in the contract
whi ch suggests that the wi ndow period is strictly limted to 30
days if the parties agree to extend the contract. Therefore,

wi thdrawal s received in June-are valid as they conplied with the
original contract wi ndow period. Wthdrawals received in July
are valid because they conplied with the additional wi ndow peri od
requi red when the contract was extended. Wthdrawals filed in
.August were valid because, as the ALJ expl ained, no contract was

in force and thus no nmai ntenance of nenbership agreenment was in



force.
Standing_of Retired and Sgparatgd Enpl oyees
In regard to.enployees who retired or were separated from
state service after the unlawful denial of their w thdrawal
fequests, we believe that they have standing. CAUSE contends
that former enpl oyees have no standing to bring a charge because
t hey were not enployees at the tinme of filing. Dills Act section
3514.5(a) states, in pertinent part:
Any enpl oyee, enpl oyee organi zation, or
enpl oyer shall have the right to file an
unfair practice charge
We interpret this section to nean that, in order for a person to
have standing to file an unfair practice charge, that person nust
have been an enpl oyee at the time the unfair practice occurfed.
To require a charging party to have the status of an enpl oyee at
any tine after that could have undesirable results. For exanple,
such a rule would prevent an unlawfully term nated enpl oyee from
filing a charge because that person would not be an enpl oyee at
the time he/she cane to PERB to file. Thus, there is only one
r easonabl e interpretation of when a person's status -as an
enpl oyee is to be exam ned--at the tine thaf the all eged unl awf ul
conduct occurred.
Finding_thaf a viblation has occurred, we nust now determ ne
who is entitled to a renedy.
Renedy
W believe that only naned parties should be granted a

remedy. To grant a renmedy to enpl oyees not naned as parties



amounts to anendi ng the conpl ai nt.

Here, the conplaint lists the names of 97 charging parties.
At the beginning of the hearing the charging parties rade a
request that the case be certified as a class action and the ALJ
denied the request. The case was litigated with all parties
understanding that the case involved only the 97 named charging
parties. No subsequent determ nation was nmade as to whether this
case net the requirenents of a class action. However, in her
proposed decision the ALJ essentially treated the case as. a class
action by granting the remedy not only to the 97 named charging
parties, but also to nonparties who nade tinely requests to
wi t hdraw whi ch were not honored. After denial of the notion
for a class action the_parties_proceeded on the basis that the
case was limted to the'97 naned charging parties. It would
be inappropriate to change this fact at this stage of the

proceedi ngs.

~For the foregoing reasons, we grant the renmedy only to

t he naned chargi ng parfies;
CONCLUSI ON

W affirn1fhe ALJ's findings that Wit hdrawal s subnitt ed
in June, July'or August were valid and that CAUSE S additi onal
requi renent that enployees return the acknow edgnent forn1wa$
unlawful. We grant the renmedy only to the named charging
parties. |

REMEDY

Ve find that the charging parties who submitted valid

10



wi t hdrawal requests are entitled to be reinbursed in the anmount
of the nmoney wongfully withdrawn fromtheir paychecks, wth
i nterest. |
| ORDER

Upon the foregoing findings of fact and concl usions of |aw,.
and the entire record in this case, the Board finds that the
California Union of Safety Enployees (CAUSE) violated the
Ralph C. Dills Act (Dlls Act), Governnent Code section 3513(i)
and 3514.5(c) by unlawfully interfering with State Bargaining
Unit 7 enpl oyees' rights.

Pursuant to section 3514.5(c) of the Dills Act, it is hereby
ORDERED that CAUSE and its representatives shall:

A CEASE AND DESI ST FROM

1. Unl awfully interfering with State Bargaining Unit 7

enpl oyees' rights to mﬁthdrém1fron1union nenbershib.

B. . TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCOLI CI ES OF THE DI LLS ACT:

1. Make whol e all' charging parties who filed tinely
witten withdrawal s fromnmenbership in CAUSE. CAUSE wil | réfund
to each qualifying charging party the anount of dues unlawfully
deducted from hi s/ her paychecks beginning with the date on which
the wi thdrawal request should have been given effect. The anount
due each charging party shall include interest at the rate of ten
(10) percent per annumpursuant to Code of Gvil Procedure
section 685.010.

2. Wthin thirty-five (35) days follow ng the date
this Decision is no |onger subject to reconsideration, post at

11



all work | ocations where notices to enpl oyees are customarily
pl aced, copies of the hbtice_attached as an Appendix hereto,
signed by an authorized agent of the enployer. Such posting
shal | be naintained_for a period of thirty (30) consecutive
wor kdays. Reasonabl e steps shall be taken to insure that this
Notice is not reduced in size, defaced, altered or covered by any
mat eri al .

3. Witten notification of the actions taken to
comply with this Order shall be made to the Sacranmento Regi onal
Director of the Public Enploynent Relations Board in accordance

With his instructions.

Menber Caffrey joined in this Decision.

Menber Hesse's concurrence begi ns on page 13.

12



Hesse, Menmber, concurring: | concur only in the result of
the majority decision. | wite separately because | wish to
affirmatively distance nyself fromthe majority discussion of
""Standing of Retired and Separated Enpl oyees," particularly thé
reference to undesirable results.

Rel yi ng upon San Leandro Unified School District (1984) PERB

Deci sion No. 450 (San Leandro); _Hacienda La Puente Unified Schoo
District (1988) PERB Deci si on No. 685 (Hacienda LaPuente) and its
progeny, Los Angeles Unified School District (1988) PERB Deci sion

No. 686, the California Union of Safety Enployees argues that
since sone of the charging parties separated or retired from
state service prior to the Public Enploynent Relations Board
(Board) conplaint being issued and sone parties departed after
t he conpl aint was issued, those individuals who are no | onger
actively enployed with the state have no standing to bring an
unfair practice charge and consequently, have no standing to

obtain relief.

In San Leandro, the Board held that the charging party, the
retired enpl oyees associ ation was not an enpl oyee associ ation
within the neaning of the Educational Enploynent Relations Act
(EERA or Act) and none of the retired enpl oyees association
menbers were enpl oyees within the neaning of the Act.
Furthernore, the charging party |acked standing to challenge the
coll ective bargaining agreenent as the association did not

represent any enployees who had retired or would retire under the

13



new col | ecti ve bargai ni ng agreenent which was the issue in the
.unfair practice charge before the Board.

In Hacienda La Puente,' the Board held first that a formner
enpl oyee's denial of a |eave of absence and resignation occurred
outside the Board's jurisdictional six-nmonth statute of
[imtations and secondly, that the charging party now an
applicant |acked standing to file a charge to subsequent all eged
di scrimnatory conduct because he was not an enployee within the

meani ng of the Act at the time the alleged m sconduct took pl ace.

| In both San Leandro and Hacienda La Puente, the charging
parties were not an enpl oyee organi zation or enpl oyees at the
time the alleged unlawful conduct occurred. Under California
civil procedure, the cause of action accrues when the w ongful
act is done. (See 3 Wtkin, Cal. Procedure (3d ed. 1985)
Actions, sec. 351, p. 380.) Regardless of the enploynent status
of the charging parties subsequent to the filing of the charges,
the charging parties in this case were enployees at the tine the
unl awf ul conduct occurred. Therefore, | conclude that the
charging parties had standing to file charges and were entitled

to relief.

'EERA is codified at Government Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references are to the
Government Code. A 1989 anmendnent to EERA section 3543.5 extends
EERA protection to applicants against the actions of an enpl oyer.
No parallel protection exists for applicants against the actions
of an -enpl oyee organi zati on.

14



APPENDI X

NOTI CE TO EMPLOYEES
POSTED BY ORDER OF THE
PUBLI C EMPLOYMENT RELATI ONS BQARD
An agency of the State of California

After a hearing in Unfair Practice Case No. S-CO 132-S,
California Union of Safety _Enployees v. Vic Trevisanut. et al..
in which all parties had the right to participate, it has been
found that the California Union of Safety Enployees (CAUSE)
violated the Ralph C. Dills Act (Dlls Act), Governnent Code
sections 3513(i) and 3515 by unlawfully interfering with State
Bargaining Unit 7 (Unit 7) enployees' rights.

As a result of this conduct, we have been ordered to post
this notice and we will:

A CEASE AND DESI ST FROM

1. Unlawfully interfering with Unit 7 enpl oyees'
rights to wthdraw fromuni on nenber shi p.

B. TAKE THE FOLLOW NG AFFI RVATI VE ACTI ONS DESI GNED TO
EFFECTUATE THE PCLI CIES OF THE DI LLS ACT:

1. Make whole all charging parties who filed tinely
witten withdrawal s fromnmenbership in CAUSE. CAUSE will refund
to each qualifying charging party the anmount of dues unlawfully
deducted from hi s/ her paychecks beginning with the date on which
the wi thdrawal request should have been given effect. @ The anount
due each charging party shall include interest at the rate of ten
(10) percent per annun1pursuant to Code of Gvil Procedure
section 685. 010.

Dat ed: CALI FORNI A UNI ON OF SAFETY
EMPLOYEES

Aut hori zed Agent

TH'S I'S AN OFFI CI AL NOTI CE. | T MUST REMAI N POSTED FOR AT LEAST
THIRTY (30) CONSECUTI VE WORKDAYS FROM THE DATE OF POSTI NG AND
MUST NOT BE REDUCED I N SI ZE, DEFACED, ALTERED OR COVERED BY ANY
MATERI AL.



